
 
          February 5, 2014 

 

N.C. Environmental Management Commission 

1612 Mail Service Center 

Raleigh, NC 27699-1612 

Attn:  Julie Ventaloro 

 

RE: Stormwater Temporary Rule 

 

Dear Ms. Ventaloro: 

 

BASE, the Business Alliance for a Sound Economy, is an organization of trade associations and 

numerous independent businesses, formed to take collaborative action on issues of concern to 

their broad membership engaged in residential and commercial real estate sales, home building, 

land development, economic development, finance, property management and leasing.  BASE 

represents numerous independent businesses and the members of the Brunswick County Home 

Builders Association, the Brunswick County Landowners Association, the Topsail Island 

Association of REALTORS®, the Jacksonville Board of REALTORS®, and the Wilmington-

Cape Fear Home Builders Association. 

 

BASE appreciates this opportunity, on behalf of its members, to submit the following comments 

on the issue of “built-upon area” and the ramifications of the recent legislative action reflected in 

Session Law 2013-413. 

 

The EMC’s definition of gravel is too narrow, frustrates the intent, and improperly 

modifies the meaning of Session Law 2013-413 

An earlier iteration of 15A NCAC 2H .1002(1) defined “Built-upon Area” as 

“that portion of a development project that is covered by 

impervious or partially impervious cover including . . . gravel 

roads and parking areas . . . .” (emphasis added) 

In essence, the Environmental Management Commission (EMC) determined that the gravel used 

in roads and parking areas was “impervious or partially impervious.”  The most recent iteration 

of the rule has changed the language slightly, without changing the meaning as it pertains to the 

treatment of gravel, defining “Built-upon Area” as:  



“that portion of a development project that is covered by 

impervious or partially impervious cover including, . . . gravel 

areas such as roads, parking lots, and paths . . . .” 

In Session Law 2013-413, the General Assembly added a new subsection to N.C. Gen. Stat. 

§143-214.7, defining “built-upon area,” as follows: 

“(b2)  For purposes of implementing stormwater programs, “built-

upon area” means impervious surface and partially impervious 

surface to the extent that the partially impervious surface does not 

allow water to infiltrate through the surface and into the subsoil.  

“Built-upon area” does not include . . . gravel.” (emphasis added). 

The exclusion of gravel from the definition of “built-upon area” is not a determination by the 

General Assembly of the perviousness of gravel  The General Assembly excluded gravel from 

the definition of “built-upon area,” irrespective of whether gravel wholly or partially impervious, 

in much the same way that the U.S. Congress excluded excluded from the definition of the term 

“point source” agricultural stormwater discharges, irrespective of whether such discharges 

convey pollutants to the waters of the United States through a confined, discrete conveyance. 

The existing EMC definition of “built-upon area” is a determination that gravel roads and 

parking areas are impervious.  Session Law 2013-413 makes that determination irrelevant. 

It is appropriate for the EMC to define “gravel,” since it is an imprecise term.  However, it is 

inappropriate, and outside the authority of the EMC, to adopt a definition designed to put gravel 

roads and parking lots back into the definition of “built-upon area.”  The very limited definition 

provided in the rule seeks precision at the expense of the clear intent of the General Assembly. 

Gravel which is “rounded”
1
 would be unsuitable for roads and parking areas because rounded 

material resists compaction and consequently would move too much to provide the traction 

needed for these purposes.  In other words, roads and parking lots to which a cover of rounded 

stones was applied would continually develop ruts caused by the movement of tires and require 

constant attention to make it satisfactory to these uses. 

The EMC notes in its “Statement of Impact” that the aggregate material commonly understood as 

gravel  

“may be impervious due to compaction at the time of installation 

or partially impervious but installed on a compacted surface that 

does not allow water to infiltrate into the subsoil.  As a result, if an 

aggregate crushed stone material as opposed to gravel is used, it 

could cause water (including pollutants and sediment) to runoff 

[sic] the surface at higher velocities and volumes than the 

                                                 
1
 The definition separates “rounded,” “water-worn,” and “pounded” with the disjunctive “or.” While the 

meaning of “rounded” is apparent, “water-worn” and “pounded” are less clear.  But suitability for parking lots and 

roads may be inverse to the tendency to compact.  To the extent water-worn or pounded particles were included 

because of their similarity to rounded particles in this regard, the intent of the exclusion is similarly frustrated. 



stormwater and sedimentation control measures were designed for 

and can handle.” 

The General Assembly did not authorize a parsing of its exclusion based on the potential of the 

gravel commonly used on roads and parking lots to compact.  Indeed, “agricultural stormwater 

discharges” might well carry significant pollutant loadings into nearby streams.  Nevertheless, 

Congress prohibited EPA from requiring permits for such discharges based on characterizing 

them as “point sources.”  Exclusion of gravel from built-upon area does not authorize the EMC 

to determine what is or is not “gravel” by how well the material lines up with the definition of 

“built-upon area” from which “gravel” was excluded. 

The EMC is rightly concerned with the impact to water quality that the exclusion of gravel may 

have, but that concern does not provide it with license to modify the act of the General 

Assembly.  A definition of gravel that turns out to include only particles unsuitable for roads and 

parking areas, the narrowness of the definition frustrates the intent and changes the meaning of 

the General Assembly’s amendment.  Crushed stone is the type of gravel commonly used for 

roads and parking areas.  The EMC cannot declare that such material is not within the meaning 

of the term gravel. 

It is, however, permissible to define gravel to eliminate, for example, the fine material that fills 

the interstitial areas between individual gravel particles.  Material that effectively mimics 

pavement is not understood to be “gravel.”  The use of the adjectives “washed” or “clean” may 

be sufficient for this purpose.  It may be a fine distinction, but it is one that the EMC needs to 

consider, and address without excluding all gravel materials otherwise suitable for roads and 

parking areas. 

The proposed definition of gravel is ambiguous and imprecise 

As noted in fn. 1, the proposed definition for gravel itself contains ambiguous or imprecise 

components that will make interpretation difficult and inconsistent.  The meaning of the term 

“rounded” presumably refers to an absence of sharp edges and angular configurations.  Does any 

sharp edge or angular configuration would disqualify the particle from this piece of the 

definition.   

“Water-worn” is less clear.  Is this term synonymous with “rounded,” or is there some slight 

distinction between the two?  If it is synonymous, is it unnecessary?  Does the term refer merely 

to the particular nature of the erosive forces on the particles, and, if so, why is that significant? 

Perhaps, the least precise term of the three choices provided by the definition is “pounded.”  The 

significance of “pounding” is imponderable.  Does the consequence of “pounding” distinguish 

pounded particles from those which are rounded or water-worn?  How does “pounding” differ 

from “crushing?”  If there is no difference the definition is internally inconsistent. 

The nature of gravel, as the term is commonly understood, and, apparently, as the definition 

suggests, is that it is irregular.  The individual pieces are irregular in shape, and a load of gravel 

will be composed of particles which differ widely in size and shape.  Ostensibly, a cover of 

gravel still fits within the definition if it is composed a varied collection of sizes.  However, if 

one can find within a cover of gravel particles which are not “rounded, water-worn, or pounded,” 



is the cover not gravel?  Or are individual particles not gravel which do not satisfy those terms?  

Is there a threshold to determine if the collective group of irregular particles constitute gravel?  Is 

the threshold 10% or is it closer to 90%?   

Temporary rulemaking is inappropriate for this rule 

To justify the need for a temporary rule, an agency must find that “adherence to the notice and 

hearing requirements . . . would be contrary to the public interest and that the immediate 

adoption of the rule is required” by at least one of twelve bases.  N.C.  Gen. Stat. §150B-21.1(a).  

Two of the twelve bases in the statute could potentially apply for this temporary rulemaking, but 

there is no need for immediate adoption as explained below, nor do the circumstances satisfy the 

showing to trigger this extraordinary process. 

N.C. Gen. Stat. §150B-21.1(a)(1) authorizes temporary rulemaking in the event that the agency 

has identified a “serious and unforeseen threat to the public health, safety, or welfare.”  While 

the EMC may believe that use of gravel outside the limitations on built-upon area would increase 

the delivery of pollutants to nearby watercourses, there is no assertion that a “serious and 

unforeseen threat to public health, safety or welfare” is posed, or, at the very least, a threat that is 

distinguishable from virtually any other substantive rulemaking in which the EMC engages.  

Indeed, substantive rulemaking might not even be justifiable if it were not designed to address a 

potential increase in pollution.   

The more likely basis relied upon for the use of the temporary rulemaking process is found at 

N.C. Gen. Stat. §150B-21.1(a)(2).  That subsection provides that temporary rulemaking may be 

engaged because it is required by “[t]he effective date of a recent act of the General Assembly or 

the United States Congress.”  However, nothing in Session Law 2013-413 compels immediate 

action on the part of the EMC.  The Session Law states in pertinent part that “[t]he 

Environmental Management Commission shall amend its rules to be consistent with the 

definition of ‘built-upon area’ set out in subsection (b2) of G.S. 143-214.7.”  S.L. 2013-413, 

s.51(d).  What the law compels is that the EMC cease treating gravel as built-upon area.  

Defining “gravel” for this purpose merely prevents case-by-case challenges to DENR 

interpretations of the meaning of the term “gravel.”  Indeed, DENR has in many similar cases 

relied not on rulemaking, but rather a change to the BMP Manual.  That approach is hardly ideal, 

as the definition is a rule within the meaning of N.C. Gen. Stat. §150B-2(8a), as do many 

definitions and matters addressed in the BMP Manual, but neither is the extraordinary temporary 

rule process justified.  There is little reason that permanent rulemaking could not be commenced 

and used to inform the EMC about an appropriate meaning for the term “gravel.” 

Recommendation 

In accordance with the foregoing comments and with the request of the Hearing Officer, 

announced at the public hearing on January 23, 2013. BASE makes the following specific 

recommendations regarding the proposed temporary rule: 

1. The EMC should decline to undertake this rule amendment using the temporary rule 

procedures as the amendment does not qualify under the thresholds set forth at N.C. Gen. 

Stat. §150B-21.1(a).  The EMC can direct that DENR staff no longer treat “gravel” as 



built-upon area, and determine on a case-by-case basis what may or may not be “gravel” 

until permanent rulemaking can be completed.  DENR may choose to address the matter 

in the BMP Manual in the intervening period. 

2. “Gravel” should not exclude stone prepared by crushing or other mechanical means, or 

aggregate materials prepared using other processes.  The stone typically used for roads 

and parking areas is a type of crushed stone or aggregate, and, in the context of the 

history of the rule, is the material addressed by General Assembly in Session Law 2013-

413.  What is significant is not the manner in which the stone or aggregate is prepared, 

but the point, in the continuum between “rounded” or “water-worn” stone and asphalt-

like pavement, gravel becomes an integrated surface more like asphalt than like a 

collection of individual stone or aggregate particles.  This issue can be clarified by 

requiring that the “gravel,” not excluding crushed stone and manufactured aggregate, be 

washed or cleaned prior to application.  The washing or cleaning process would eliminate 

or minimize small-grain particles which might fill the interstitial spaces between the 

“gravel” particles, creating an asphalt-like pavement surface.  One issue that should be 

specifically addressed is the lower size threshold.  Whether 0.08” is the appropriate lower 

threshold should be submitted to public comment and review in the permanent 

rulemaking process. 

3. A means for determining and assessing whether the individual gravel particles meet the 

definitional thresholds must be included to guide DEMLR staff.  As the rule is proposed, 

there is no guidance as to what percentage of gravel particles have to meet the size and 

shape requirements.  For example, if 10% of the individual gravel particles are neither 

rounded, water-worn, or pounded, does staff determine the area to be built-upon area?  Or 

is 50% the proper limit?  The means may be some method of random sampling and visual 

examination, of, say, three samples of some reasonable and representative volume of the 

gravel.  Alternatively, the rule might require certification from the supplier or 

manufacturer that a certain quality of stone or aggregate has been washed or cleaned and 

meets the rule definition of gravel.  In any event, the rule should provide specific 

guidance to DEMLR staff to assure consistency across the DENR regions. 

Thank you for considering these comments and recommendations regarding this matter of 

importance to BASE members.  BASE believes it is important that rulemaking be conducted 

according to law and in a manner which most efficiently provides an opportunity for public 

participation.  Most importantly is that agency rulemaking compelled by legislative enactments 

properly recognizes and implements the intent of our elected representatives in the General 

Assembly. 

Sincerely, 

 

Cameron Moore, CEO 

 


